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JUDICIAL VIEWS OF THE RESTRICTION OF 
WOMEN'S HOURS OF LABOR 

FOR more than thirty years the validity of legislative re- 
strictions upon employment of women has divided the 
minds of American jurists. Private rights, the sanctity 
of freedom of contract, equality before the law have stood over 
against sex differences, social well-being and the proper exer- 
cise of the police power. To express in abstract terms the re- 
lation between these points of view would not be a task of 
insuperable difficulty. To group special cases consistently 
under the one or the other has proven a task that our courts 
have not been able to perform with uniform satisfaction. 

Many of the early cases that came before the state courts 
turned upon the employment of women as waitresses in saloons. 
In 1 88 1 , a California law forbidding women to work as wait- 
resses in saloons was brought before the supreme court of that 
state. The court pronounced the law unconstitutional as being 
in violation of the rights of adult citizens of that state.' In 
1884, an ordinance of the city of Cleveland established the 
same restriction within the municipal limits. Endeavor was 
made to have the ordinance set aside as being in violation of 
the provisions of both the state and the federal constitutions, 
which secure to all citizens the rights of life, liberty and prop- 
erty. This was the contention that was upheld in the California 
case. The Supreme Court of Ohio pronounced the ordinance 
valid, but on the special ground that the power to regulate the 
sale of liquors is expressly delegated to cities in that state.' 

Although these are among the earlier cases, they are not the 
earliest ; and other cases, because of their greater importance, 
have attracted more attention. The restriction of the hours of 
labor to be undertaken by women in manufacturing industries 
has aroused the fiercest contention. Here there are two clearly 

> Case of Mary Maguire. 57 Cal, 604. 
' Bergman v, Cleveland, 39 Ohio, 651. 
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defined lines of argument, each one of which has been so ably 
developed that neither has been completely driven from the 
field. 

I 
The earliest case, which has been recognized as a leading 
case on the one side of the question, was decided by the 
supreme judicial court of Massachusetts in 1876.' The law 
under consideration was one limiting to ten hours a day the 
legal workday of minors under eighteen and of all women. 
The decision is a brief one. It does not assume that an elab- 
orate argument is necessary. It rather takes the attitude that 
the burden of proof rests upon those who undertake to show 
that the law is unconstitutional. On their behalf it was asserted 
that the act of incorporation was a contract with the common- 
wealth, and that the law impaired that contract. This the court 
would not admit. A considerable portion of the decision is 
taken up with a consideration of this question, concluding with 
the statement: "The law, therefore, violates no contract." 
Taking up other points, the court continues : 

[The law] merely provides that in an employment, which the legisla- 
ture has evidently deemed to some extent dangerous to health, no 
person shall be engaged in labor more than ten hours a day or sixty 
hours a week. There can be no doubt that such legislation may be 
maintained either as a health or police regulation, if it were necessary 
to resort to either of those sources for power. This principle has been 
so frequently recognized in this Commonwealth that reference to the 
decisions is unnecessary. ... It is also said that the law violates the 
right of Mary Shirley to labor in accordance with her own judgment as 
to the number of hours she shall work. The obvious and conclusive 
reply to this is, that the law does not limit her right to labor as many 
hours per day or per week, as she may desire ; it does not in terms for- 
bid her laboring in any particular business or occupation as many hours 
per day or per week as she may desire ; it merely prohibits her being 
employed continuously in the same service more than a certain number 
of hours per day or week, which is so clearly within the power of the 
legislature, that it becomes unnecessary to inquire whether it is a matter 
of grievance of which this defendant has a right to complain. 

'Commonwealth v. Hamilton Manufacturing Company, 120 Mass. 383. 
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The reasoning is not complete enough to satisfy one who would 
like to know the full mind of the court upon a question that has 
become of so great importance. The decision was written at a 
date when the principles involved had not yet come to be re- 
garded as of much consequence. At the same time, the case is 
one of more than usual interest, being cited in other cases as 
authority for similar legislation. 

After the lapse of twenty-six years, two similar cases came 
up for adjudication. In these cases the scene was shifted to the 
West. A law enacted by the Nebraska legislature came before 
the supreme court of that state in 1902, and in the same year 
a similar law was brought before the supreme court of the state 
of Washington. The two statutes were similar to that upheld 
in Massachusetts, in that they limited the hours of women's 
labor to ten a day. The Nebraska law added a clause for- 
bidding night work. In the decision of these cases the points 
in controversy were discussed at greater length than in the earlier 
case, and the opinions of the two courts incorporated the line 
of argument which of late has been more fully developed. 

In the first of these cases,' the justice who writes the opinion 
refers to the importance of the relations existing between the 
departments of our government. " Courts should never usurp 
legislative functions. ... If, after a careful consideration of 
the question in all of its bearings, the matter [of constitution- 
ality] is left in doubt, we should resolve such doubt in favor of 
the law, and declare it valid." The court admits that the 
plaintiff's business is property and that the ability of the work- 
ing women is also property. 

It must be conceded, however, that every property-holder is secured 
in his title thereto and holds it under the implied rule and understand- 
ing that its use may be so regulated and restricted that it shall not be 
injurious to the equal enjoyment of others having the equal right to the 
enjoyment of their property, or to the rights of the community in which 
he lives. All property in this state is held subject to rules regulating 
the common good and the general welfare of our people. 

The limitation upon such rights should of course be reasonable, 
* Wenham v. State, Nebraska Supreme Court, 91 N. W. Rep. 421. 
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but the reasonableness is to be determined by the legislature as 
a matter of expediency. This question the legislature is well 
fitted to answer. 

The members of the legislature come from no particular class. They 
are elected from every portion of the state, and come from every avo- 
cation and from all the walks of life. They have observed the conditions 
with which they are surrounded, and know from experience what laws 
are necessary to be enacted for the welfare of the communities in 
which they reside. 

Justification of the law is found in the fact that " women and 
children have always, to a certain extent, been wards of the 
state. Women in recent years have been partly emancipated 
from their common-law disabilities. They now have a limited 
right to contract." While they may own property, yet they 
have no voice in the enactment of the laws. These considera- 
tions were evidently of importance to the court, but a consider- 
ation of greater weight follows : 

[Women] are unable, by reason of their physical limitations, to endure 
the same hours of exhaustive labor as may be endured by adult males. 
Certain kinds of work which may be performed by men without injury 
to their health would wreck the constitutions and destroy the health of 
women, and render them incapable of bearing their share of the bur- 
dens of the family and the home. The state must be accorded the 
right to guard and protect women, as a class, against such a condition ; 
and the law in question, to that extent, conserves the public health 
and welfare. 

The physical weakness of women and their consequent inability 
to enter certain trades place them at a disadvantage in bargain- 
ing with employers. This inequality the law seeks to modify. 

The Washington decision ' goes more directly to the point, 
although in general the line of reasoning is much the same. 

It is a matter of universal knowledge with all reasonably intelligent 
people of the present age that continuous standing on the feet by 
women for a great many consecutive hours is deleterious to their health. 

' State V. Buchanan, Washington Supreme Court, 70 Pacific Rep. 52. 
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It must logically follow that that which would deleteriously affect any 
great number of women who are the mothers of succeeding generations 
must necessarily affect the public welfare and the public morals. Law 
is, or ought to be, a progressive science. . . . The changing condi- 
tions of society have made an imperative call upon the state for the 
exercise of these additional powers, and the welfare of society demands 
that the state should assume these powers, and it is the duty of the 
court to sustain them whenever it is found that they are based upon the 
idea of the promotion and protection of society. 

In 1906 the supreme court of Oregon examined and upheld 
a similar law in State v. Muller.' This decision was of particu- 
lar importance, because the case was appealed to the United 
States Supreme Court and elicited the decision of that court in 
Muller V. Oregon." The law in question provided that " no 
female [shall] be employed in any mechanical establishment or 
factory or laundry in this state more than ten hours during any 
one day," and that " any employer who shall require any female 
to work in any of the places mentioned [in excess of the per- 
mitted ten hours] shall be guilty of a misdemeanor." The 
court held that the labor contract is " subject to such reason- 
able limitations as are essential to the peace, health, welfare and 
good order of the community." The question to be deter- 
mined, then, was the reasonableness of the law. The view of 
the court upon this point is found in its statement that the law 
was enacted 

in order to conserve the public health and welfare by protecting the 
physical well-being of females who work in mechanical establishments, 
factories and laundries. Such legislation must be taken as expressing 
the belief of the legislature, and through it of the people, that the labor 
of females in such establishments in excess of ten hours in any one day 
is detrimental to health and injuriously affects the public welfare. 

The more elaborate opinion handed down by the Supreme 
Court of the United States in its review of this case, as well as 
the high degree of authority accorded to the decisions of this 
tribunal, make Muller v. Oregon a case of the greatest im- 

> 85 Pac. Rep. 855. » 208 U. S. 412. 
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portance. In developing the argument upon which its decision 
is based, the court manifests great caution. It asserts the legal 
equality rather than the legal inequality of women and men, 
and it admits that the " general right to contract in relation to 
one's business is part of the liberty of the individual, protected 
by the fourteenth amendment to the federal Constitution." 
Yet this liberty is not absolute : a state may restrict in many 
respects the individual's power to contract. And admitting the 
legal equality of men and women, it does not necessarily follow 
that there are not differences of sex sufficient to justify a differ- 
ent rule respecting the restriction of hours of labor. These 
differences are two, and may be expressed in the language of 
the court : 

That woman's physical structure and the performance of maternal 
functions place her at a disadvantage in the struggle for subsistence is 
obvious. This is especially true when the burdens of motherhood are 
upon her. Even when they are not, by abundant testimony of the 
medical fraternity continuance for a long time on her feet at work , re- 
peating this from day to day, tends to injurious effects upon the body, 
and, as healthy mothers are essential to vigorous offspring, the physical 
well-being of woman becomes an object of public interest and care in 
order to preserve the strength and vigor of the race. . . . Still again, 
history discloses the fact that woman has always been dependent upon 
man. ... It is still true that in the struggle for subsistence she is not 
an equal competitor with her brother. Though limitations upon per- 
sonal and contractual rights may be removed by legislation, there is 
that in her disposition and habits of life which will operate against a 
full assertion of those rights. She will still be where some legislation 
to protect her seems necessary to secure a real equality of right.' 

The sentences in the opinion that are especially worthy of 
notice are : " She has been looked upon in the courts as need- 
ing especial care that her rights may be preserved " ; " it is 
still true that in the struggle for subsistence she is not an equal 
competitor with her brother " ; and " she will still be where 
some legislation to protect her seems necessary to secure a 
real equality of right." 

' MuIIer V. Oregon, 208 U. S. 412. 
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II 

The leading case in which the validity of such restrictive leg- 
islation is denied is Ritchie v. People.' This case was decided 
by the supreme court of Illinois in 1895. At that time the 
Massachusetts case, decided nineteen years earlier, was the only 
important case dealing with the subject. The Illinois law pro- 
hibited women employed in manufacturing establishments from 
working longer than eight hours in a day. It thus undertook 
to make the legal workday for women in such establishments 
two hours shorter than the workday established in the Massa- 
chusetts law. 

The opinion is long, and it goes fully into the various points 
of controversy. First, the court dwells upon the constitutional 
rights of citizens, emphasizing especially that " the right to con- 
tract is the only way by which a person can rightfully acquire 
property by his own labor." This principle applied to the 
provisions of the law leads at once to the conclusion that the 
act is unconstitutional unless it can be positively shown that 
there is some special ground for upholding it. No such ground 
is discovered. 

Attention is directed to the fact that the prohibition is not 
placed upon all women. Those employed in manufactures are 
brought within the terms of the law, but not women employed 
in other occupations, as saleswomen, domestic servants, book- 
keepers, stenographers, typewriters. 

[These] are at liberty to contract for as many hours of labor in a day 
as they choose. . . . The manner in which the section thus discrimi- 
nates against one class of employers and employees and in favor of all 
others places it in opposition to the constitutional guaranties hereinbe- 
fore discussed, and so renders it invalid. 

But objection to the particular and discriminating character 
of the law is not the leading objection. Of fundamental im- 
portance is the fact that the enactment is " a purely arbitrary 
restriction upon the fundamental rights of the citizen to control 
his or her own time and faculties. It substitutes the judgment 

' Supreme Court of Illinois, 40 N. E. Rep. 454. 
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of the legislature for the judgment of the employer and em- 
ployee in a matter about which they are competent to agree 
with each other." This restriction is a burden that is " un- 
reasonable and unnecessary"; and even though it were im- 
posed upon all citizens or classes of citizens, it would transcend 
the authority of the legislature. 

The contention that the act of the legislature may be upheld 
as an exercise of police power is very positively discountenanced. 
That power, it is admitted, is very broad and far reaching, but 
it is not without its limitations. It is not above the constitu- 
tion ; and its exercise, moreover, must have some relation to 
the comfort, welfare or safety of society. This the law under 
consideration does not have. " It is not the nature of the 
things done, but the sex of the persons doing them, which is 
made the basis of the claim that the act is a measure for the 
promotion of the public health." The defense of the law based 
on the physical inferiority of women does not appeal to the 
mind of the court. " It will not be denied," the court replies, 
" that woman is entitled to the same rights, under the constitu- 
tion, to make contracts with reference to her labor, as are se- 
cured thereby to men." The fourteenth amendment fully pro- 
tects persons and citizens. 

Woman is both a "citizen " and a " person " within the meaning of 
this section. . . . As a " citizen," woman has the right to acquire and 
possess proper^ of every kind. As a " person," she has the right to 
claim the benefit of the constitutional provision that she shall not be 
deprived of life, liberty or property without due process of law. In- 
volved in these rights thus guaranteed to her is the right to make and 
enforce contracts. The law accords to her, as to every other citizen, 
the right to gain a livelihood by intelligence, honesty and industry in 
the arts, the sciences, the professions or other vocations. Before the 
law, her right to a choice of vocations cannot be said to be denied or 
abridged on account of sex. The tendency of legislation in this state 
has been to recognize the rights of woman in the particulars here speci- 
fied. 

Legislation is cited in evidence of this attitude. 

But, inasmuch as sex is no bar, under the constitution and law, to the 
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endowment of woman with the fundamental and inalienable rights of 
liberty and property, which include the right to make her own con- 
tracts, the mere fact of sex will not justify the legislature in putting 
forth the police power of the state for the purpose of limiting her exer- 
cise of those rights, unless the courts are able to see that there is some 
fair, just and reasonable connection between such limitation and the 
public health, safety or welfare proposed to be secured by it. . . . The 
question here is not whether a particular employment is a proper one 
for the use of female labor, but the question is whether, in an employ- 
ment which is conceded to be lawful in itself, and suitable for women 
to engage in, she shall be deprived of the right to determine for herself 
how many hours she can and may work during each day. There is no 
reasonable ground — at least none which has been made manifest to us 
in the arguments of counsel — ^for fixing upon eight hours in one day as 
the limit within which woman can work without injury to her physique, 
and beyond which, if she work, injury will necessarily follow. But the 
police power of the state can only be permitted to limit or abridge such 
a fundamental right as the right to make contracts when the exercise of 
such power is necessary to promote the health, comfort, welfare or 
safety of society or the public ; and it is questionable whether it can 
be exercised to prevent injury to the individual engaged in a particular 
calling. . . . We cannot more appropriately close the discussion of 
this branch of the case than by quoting, and adopting as our own the 
following words of the New York court of appeals in Re Jacobs : 
" When a health law is challenged in the courts as unconstitutional on 
the ground that it arbitrarily interferes with personal liberty and private 
property, without due process of law, the courts must be able to see 
that it has at least in fact some relation to the public health, that the 
public health is the end actually aimed at, and that it is appropriate 
and adapted to that end. This we have not been able to see in this 
law, and we must, therefore, pronounce it unconstitutional and void." 

On April 2i, 19 lO, in the case of Ritchie v. Wayman,' this 
same court decided that the establishment of a ten-hour day for 
women is within the police power of the state. This opinion 
has proven to be one of much more than ordinary interest. 
The court, as we have just seen, had refused in 1895 to sanction 
as constitutional an eight-hour law for women. Subsequently 
the United States Supreme Court upheld a ten-hour law. The 

' 91 N. E. Rep. 695. 
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latter fact was the basis of hope for those who wished to see 
the new law upheld ; while the fact that the Illinois court would 
be obliged practically to reverse itself if it recognized the con- 
stitutionality of the new law was the ground of hope for those 
who sought to overthrow it. 

The decision rendered by the court places Illinois among 
those states which have the ten-hour law for women in manu- 
facturing establishments. In the opinion of the court there are 
no novel arguments. The only point of interest is the manner 
in which the court seeks to reconcile its present view with the 
view taken fifteen years ago. To those who are interested in 
the preservation of the continuity of judicial opinions this will 
seem of importance. Those who think it more important that 
legal progress should be assured will rest satisfied with the 
decision. 

The following are some of the more significant sentences 
from the opinion : 

If, therefore, the public interest requires that the time which women 
shall be permitted to work in any mechanical establishment or factory 
or laundry should be limited to ten hours in any one day, we are unable 
to see why this statute is not constitutional. . . . The property rights 
of the citizen are always held and enjoyed subject to the reasonable ex- 
ercise of the police power by the state. ... It is known to all men 
(and what we know as men we cannot profess to be ignorant of as 
judges) that woman's physical structure and the performance of mater- 
nal functions place her at a great disadvantage in the battle of life. 
... It would therefore seem obvious that legislation which limits the 
number of hours which women shall be permitted to work to ten hours 
in a single day in such employments as are carried on in mechanical 
establishments, factories and laundries would tend to preserve the health 
of women and insure the production of vigorous offspring by them, and 
would directly conduce to the health, morals and general welfare of 
the public, and that such legislation would fall clearly within the police 
power of the state. 

In referring to the court's former decision, the opinion con- 
trasts the law of 1893 with that of 1909 in two particulars. In 
the first place : 

there is nothing in the title of the act of 1893, or in the act itself, 
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which indicates or suggests that the act was passed for the purpose of 
promoting the health of women, except, as might be inferred from the 
provisions of section 5 , that it might be conducive to the health of 
women to prohibit them from working more than eight hours in any one 
day, while the act of 1909 expressly provides in its title that the limita- 
tion upon the number of hours which women shall be required or per- 
mitted to work in mechanical establishments or factories or laundries 
is passed with the view " to safeguard the health of such employees." 

In the second place : 

The act of 1893 provides for an eight- hour day, while the act of 1909 
provides for a ten-hour day in which women shall be permitted to work 
in mechanical establishments or factories or laundries. Can it be said 
that, if the limitation upon the number of hours which women were 
permitted to work in the designated callings in the act of 1893 had 
been fixed at ten hours instead of eight hours, the court would have 
held the act unconstitutional as an unreasonable exercise of the police 
power of the state or that the act would have been held obnoxious to 
the Constitution as special or class legislation? We do not think it can 
so be said, as there is throughout the opinion a veiled suggestion which 
indicates that it was the opinion of the court that the limitation of the 
right to work longer than eight hours was an unreasonable limitation 
upon the right to contract, while the right to contract for a longer day, 
at least under some circumstances, might be a valid limitation upon 
the right of contract. 

The second decision of importance, restricting on constitu- 
tional grounds legislation regarding hours of women's work, 
came from the court of appeals of New York, in the case of 
People V. Williams." This decision was handed down in 1907, 
the year intervening between the Oregon state court decision 
and that of the United States Supreme Court on the appealed 
case. While in a sense the principle was the same, yet the 
provisions of the law under consideration were not the same. 
The court had before it, so far as the principles are concerned, 
the two lines of argument fully developed, both with equal 
authority. Although the greater number of state court de- 
cisions was already on the side upon which the Oregon court 
had placed itself, the authority of the United States Supreme 
» 81 N. E. Rep. 778. 
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Court had not yet been added. The statutes considered in the 
cases already referred to had limited the length of the day to 
ten or eight hours. The New York statute prohibited night 
work for women, restricting their legal hours of labor in fac- 
tories to the hours between six o'clock in the morning and nine 
o'clock in the evening. Between the two principles advanced 
in the other cases the New York court chose that of the Illinois 
decision as its own. Yet the reasoning is elaborated in a some- 
what different temper. 

In enacting the law in question the legislature, the court says, 

has overstepped the limits set by the Constitution of the state to the 
exercise of the power to interfere with the rights of citizens. . • . The 
provisions of the state and of the federal Constitutions protect every 
citizen in the right to pursue any lawful employment in a lawful manner. 
. . . Under our laws men and women now stand alike in their consti- 
tutional rights, and there is no warrant for making any discrimination 
between them with respect to the liberty of person or of contract. 

Replying to the claim that the law was authorized as an exer- 
cise of the police power, the court replies : 

It is to be observed that it is not a regulation of the number of hours 
of labor for working-women. The enactment goes far beyond this. It 
attempts to take away the right of a woman to labor before six o'clock 
in the morning, or after nine o'clock in the evening, without any refer- 
ence to other considerations. . . . She is prevented, however willing, 
from engaging herself in a lawful employment during the specified 
periods of the twenty-four hours. Except as to women under twenty- 
one years of age, this was the first attempt on the part of the state to 
restrict their liberty of person, or their freedom of contract, in the pur- 
suit of a vocation. I find nothing in the language of the section which 
suggests the purpose of promoting health, except as it might be inferred 
that for a woman to work during the forbidden hours of night would be 
unhealthful. ... If this enactment is to be sustained, then an adult 
woman, although a citizen, and entitled as such to all the rights of citi- 
zenship under our laws, may not be employed, nor contract to work, 
in any factory for any period of time, no matter how short, if it is 
within the prohibited hours; and this, too, without any regard to the 
healthfulness of the employment. It is clear, as it seems to me, that 
this legislation cannot, and should not, be upheld as a proper exercise 
of the police power. 
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At this point the court felt called upon to utter a word of 
warning, which it did in the following terms : 

The courts have gone very far in upholding legislative enactments, 
framed clearly for the welfare, comfort and health of the community, 
and that a wide range in the exercise of the police power of the state 
should be conceded, I do not deny ; but when it is sought, under the 
guise of a labor law, arbitrarily, as here, to prevent an adult female 
citizen from working at any time of the day that suits her, I think it is 
time to call a halt. It arbitrarily deprives citizens of their right to 
contract with each other. The tendency of legislatures, in the form of 
regulatory measures, to interfere with the lawful pursuits of citizens, is 
becoming a marked one in this country, and it behooves the courts, 
firmly and fearlessly, to interpose the barriers of their judgments, when 
invoked to protect against legislative acts plainly transcending the 
powers conferred by the Constitution upon the legislative body. 

Ill 

The decisions in these several cases have been quoted some- 
what at length for the purpose of setting forth the views adopted 
by the courts as nearly as possible in their own words. Re- 
duced to their lowest terms, these views may be expressed and 
set off against each other in the following words : 

(i) Women are to be regarded as citizens in precisely the 
same sense as men. All rights of Citizenship expressed or im- 
plied in the constitution and laws are to be maintained regard- 
less of sex. Freedom of contract is implied in the guaranty of 
life, liberty and property, and the labor contract is to be treated 
like other contracts. The police power cannot be construed as 
covering such cases. 

(2) Women are citizens, but not in precisely the same sense 
as men. Difference of sex is a sufficient justification for mak- 
ing a distinction in the maintenance of the constitutional rights 
of citizens. This is based on scientific authority. Freedom of 
contract, though derived from the guaranty of life, liberty and 
property, has not the same sanctity. Under the police power 
freedom of contract may be restricted. That power may be so 
construed as to include not only the welfare of the community 
now living, but also the welfare of the community yet unborn 
and its right to a good birth. 
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Thus stated, the two views reflect the fact of industrial 
change. While these two views have been formulated simul- 
taneously, they none the less represent two stages in our in- 
dustrial history. The first view is the product of principles 
developed at an early period. It is an expression of the indi- 
vidualist spirit embodied in the phrases of our fundamental law. 
The timely application of this view was in the period when our 
industries were individualized ; the period when labor condi- 
tions and wage scales were the result of individual bargaining 
of men with men ; the period when women and children had 
not entered into the situation as a disturbing factor; in short, 
the period of a less complex industrial organization. 

The latter view is distinctly an effort to recognize the changes 
of the past half-century and to reckon with the new conditions. 
The increasing tax upon the nervous resources of the working 
people, the increasing ability of the employer to fix the con- 
ditions of labor and the wage scale for his employees, the in- 
efficiency of women as bargainers for wages, above all, the 
recognition of what has long been known but has not always 
been recognized as of the same significance as now — the im- 
portant consequences of modern methods of work upon women 
because of their sex — all these belong to the conditions of today. 
The former view carries the principles applicable to a former 
industrial period over into a period when such principles can 
no longer be applied without harmful results. The latter seeks 
to modify the older principles and adapt them to the conditions 
of today. It adds to the statement that " law is a conservative 
science " another, of at least equal importance, that " law is a 
progressive science." 

Differences of this character are reconcilable only by aban- 
doning the effort to secure progress in the law and by returning 
to the unmodified principles of the past, or by recognizing 
present conditions and reinterpreting precedents to fit these 
conditions. If the difference turns wholly upon the extent of 
the police power, then the reconciliation is not difficult. It will 
be effected when it is made to appear that the significance of 
the term public welfare must constantly expand as the com- 
plexity of modern industry and civilization continues to in- 
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crease. Public welfare is certainly an elastic term. Properly 
construed it includes the whole social purpose. When courts 
shall come to see that today's conditions can be regulated more 
wisely in accordance with today's needs than in accordance with 
yesterday's precedents, the contradiction of present views will 
merge into agreement. Since the Illinois court has modified its 
position, agreement upon the practical issues discussed in this 
paper is appreciably nearer. In no state is the law, as interpreted 
by its courts, now in such a position as to prevent legislation 
clearly necessary for the health of women and of their offspring. 

Out of the presentation and discussion of facts established by 
scientific investigation must ultimately come the newer view of 
justice, which is not individual but social justice. This is a 
positive, not a negative, thing. The extension of the police 
power is not to be viewed as an undesirable but necessary 
method of breaking down the constitutional guaranties of pri- 
vate rights. What is necessary certainly cannot be undesirable ; 
and whenever the constitutional guaranties of private rights, as 
previously interpreted, stand in the way of what is socially 
necessary, there is abundant reason for challenging the older 
interpretation. When it can be clearly shown that the rights 
of life, liberty and property, not to say the pursuit of happi- 
ness, are positively secured by legislation that limits the hours 
of labor for women, it must follow that such legislation is 
necessary to make real the constitutional guaranties. 

Even the Spencerian formula that " every man may claim 
the fullest liberty to exercise his faculties, compatible with the 
possession of like liberty by every other," may be reconciled 
to this newer view. And the definitions of justice given by 
Professor Ward and Edmond Kelly come into their own : 

The enforcement by society of an artificial equality in social conditions 
which are naturally unequal. 

The effort to eliminate from our social conditions the effects of the in- 
equalities of nature upon the happiness and advancement of man, and 
particularly to create an artificial environment which shall serve the 
individual as well as the race and tend to perpetuate noble types rather 
than those which are base. 

George Gorham Groat. 
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